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A/ ORDER

PER G.MANJUNATHA, ACCOUNTANT MEMBER:

This appeal filed by the assessee is directed against the
order of the learned Commissioner of Income Tax (Appeals)-3,
Chennai dated 30.11.2017 and it pertains to assessment year
2012-13.

2. The assessee has raised the following grounds of appeal:-

“1.  The order of The Commissioner of Income Tax (Appeals) 3,
Chennai dated 30.11.2017 in |.T.A.N0.290/2014-15 for the
above mentioned Assessment Year is contrary to law, facts,
and in the circumstances of the case.

2. The CIT (Appeals) erred in not adjudicating the grounds

challenging the applicability of section 14A of the Act for making
disallowance/quantifying the disallowance of notional expenses
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as per Rule 80 of the Income Tax Rules, 1962 without assigning
proper reasons and justification.

3.  The CIT (Appeals) erred in not adjudicating the Ground No.8 of
the statutory Form No.35 read with the notes of arguments
dated 27.11.2017 without assigning proper reasons and
justification and ought to have appreciated that the addition of
Rs.25,74,797/- being the notional expenses quantified as per
Rule 80 of the Income Tax Rules, 1962 in the computation of
book profits u/s 115 JB of the Act was wrong, erroneous,
unjustified, incorrect and not sustainable in law.

4. The CIT (Appeals) failed to appreciate that in any event the
decision to restrict the disallowance of such expenses for
earning of the dividend income while restricting such
disallowance at Rs.11 ,87,297/- in para 4.3 of the impugned
order was wrong, erroneous, unjustified, incorrect and not
sustainable in law.

5. The CIT (Appeals) failed to appreciate that the earning of
dividend income as assumed by the Assessing Officer at
Rs.12,97,911/- as against the actual earning of dividend income
at Rs.2,65,643/- was wholly unjustified & incorrect and ought to
have appreciated that the cascading impact of the decision
given in para 4.3 of the impugned order would justify
direction for applying correct facts.

6. The CIT (Appeals) failed to appreciate that the quantification of
notional expenses in any event for earning tax free
income/maintaining the tax free portfolio as per Rule 80 of the
Income Tax Rules, 1962 was wrong and incorrect on various
facets, thereby vitiating the decision in para 4.3 of the
impugned order.

7. The CIT (Appeals) failed to appreciate that there was no proper
opportunity given before passing of the impugned order and
any order passed in violation of the principles natural justice
would be nullity in law.”

3. Brief facts of the case are that the assessee company

engaged in the business of finance, properties, trade in shares and
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commodities filed its return of income for the assessment year
2012-13 on 31.01.2013 declaring Nil total income under the normal
provisions of the Income Tax Act, 1961 (hereinafter referred to as
“the Act”) and taxable income at% 1,69,920/- under section 115JB
of the Act. The case has been selected for scrutiny and during the
course of assessment proceedings, the Assessing Officer noticed
that the assessee had earned dividend income which do not forms
part of total income under the Act, but did not make any suo-
moto disallowance towards expenditure incurred in relation to
exempt income u/s.14A read with Rule 8D of Income Tax Rules,
1962. Therefore, taking note of investments and financé cost and
other relevant expenditure, invoked Rule 8D and determined the
disallowance of ¥ 25,74,797/- towards interest expenditure relatable
to exempt income and 0.5%of average value of investments

yielding exempt income.

4. Being aggrieved by the assessment order, the assessee
preferred an appeal before the learned CIT(A). Before the CIT(A),
the assessee has challenged disallowances computed by the
Assessing Officer under section 14A read with Rule 8D and has
also challenged additions made by the Assessing Officer towards

computation of book profit u/s.115JB of the Act on account of
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disallowances computed under section 14A of the Act. The learned
CIT(A) after considering the submissions of the assessee allowed
partial relief in respect of disallowance computed under rule
8D(2)(iii) being 0.5% of the average value of investments and
restricted disallowances computed by the Assessing Officer to
31,54,043/- as against disallowance computed by the Assessing
Officer at ¥15,41,543/-. As regards disallowance of interest, the
learned CIT(A) upheld the disallowance determined by the
Assessing  Officer, however, restricted the total disallowance
computed u/s.14A read with Rule 8D to the extent of exempt
income earned by the assessee which is at ¥12,97,911/-. Being
aggrieved by the order of the CIT(A), the assessee is in appeal

before us.

5. The learned A.R. for the assessee, at the time of hearing, only
argued on the issue of additions made by the Assessing Officer
towards disallowance computed u/s.14A read with Rule 8D of the
I.T. Rules, 1962, to book profit computed under section 115JB of
the Act. The learned counsel for the assessee referring to page 3 of
the assessment order submitted that the Assessing Officer has not
made any additions to total income declared under normal

provisions of the Act, whereas he has made addition to book profit
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computed under section 115JB of the Act. He further argued that
notional disallowances computed under section 14A read with rule
8D cannot be added back to book profit computed under section

115JB of the Act.

6. The learned DR, on the other hand, referring to para 4 to 4.3 of
the learned CIT(A) order submitted that the assessee had pleaded
before the CIT(A) to restrict the disallowances computed u/s.14A
of the Act to the extent of exempt income being dividend earned
at¥12,97,911/- and hence, there is no merit in the argument of the
assessee on the issue of adjustment made to book profit

computed u/s. 115JB of the Act.

7. We have heard both the parties and perused the material
available on record and gone through the orders of the authorities
below. The only argument taken by the counsel for the assessee is
with regard to adjustment made to book profit computed u/s.115JB
of the Act towards disallowance computed u/s.14A read with Rule
8D of the Income Tax Rules, 1962 for I25,74,797/-. It is well settled
principle of law by the decision of the ITAT., Special Bench, Delhi
in the case of ACIT Vs. Vireet Investments P. Ltd., (2017) 165 ITD

27 (Del), where the Tribunal after considering relevant provisions of
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section 115JB of the Act held that computation under clause (f) of
Explanation 1 to section 115JB of the Act has to be made without
resorting to computation as contemplated u/s.14A read with Rule
8D of the Income Tax Rules, 1962. Therefore, we are of the
considered view that the Assessing Officer has erred in making
additions towards disallowance computed u/s. 14A read with
Rule 8D to compute book profit under section 115JB of the Act,
hence, we direct the Assessing Officer to delete the adjustment
made to book profit towards disallowance computed u/s.14 of the
Act.

8. Inthe result, the appeal filed by the assessee is allowed.

Order pronounced in the open court on 27" October, 2020
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